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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker’s conpensati on benefits under the
Longshore and Harbor Wrkers’ Conpensation Act, as anended (33
U S.C 8901, et seq.), herein referred to as the "Act." The
heari ng was held on April 18, 2002 in New London, Connecticut, at
which tinme all parties were given the opportunity to present
evi dence and oral argunents. The following references will be
used: TR for the official hearing transcript, ALJ EX for an



exhibit offered by this Admnistrative Law Judge, CX for a
Claimant’s exhibit, DX for a Director’s exhibit, JX for a Joint
exhibit and RX for an Enployer’s exhibit. This decision is being
rendered after having given full consideration to the entire
record.

Stipul ati ons and | ssues
The parties stipulate (JX 1), and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. Claimant alleges that he suffered an injury on July 17,
1998 in the course and scope of his enpl oynent.

4. Cl ai mant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinely claimfor conpensation and the
Enmpl oyer filed a tinely notice of controversion.

6. The parties attended an informal conference on July 25,
2001.

7. The applicabl e average weekly wage is $676. 33.

8. The Enpl oyer voluntarily and without an award has paid
tenporary total and/or partial conpensation for various periods of
time and these benefits total $58,280.62. (JX 2) Medical benefits
total $25,249.70.

The unresol ved issues in this proceeding are:

1. Whet her Cl ai mant’ s current medi cal pul nonary conditionis
causally related to his maritinme enpl oynent.

2. | f so, the nature and extent of his disability.

3. The Enployer’s entitlenent to the limting provisions of

Section 8(f) of the Act has been withdrawn as an issue herein.

Post - heari ng evi dence has been admtted as:

Exhi bi t No. I tem Filing Date
CX 24 Attorney Shafner’s Deposition 05/ 02/ 02

Notice relating to Carl E. Barchi,

M Ed., CDMVB
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RX 12 Attorney Borré’'s letter filing the 06/12/02
RX 13 May 15, 2002 Deposition Testinony 06/12/02
of Daniel R Cerardi, MD.
CX 25 Attorney Kelly' s letter 07/ 08/ 02
(1) advising that Attorney Shaf ner
had | eft her law firm and
(2) filing her
CX 26 Fee Petition relating to services 07/08/02
rendered and litigation expenses
i ncurred between January 13, 2002
and June 20, 2002
RX 14 Attorney Borré’s letter confirmng 07/10/02
an extension of tinme for the parties
to file their post-hearing briefs
CX 27 Attorney Shafner’s letter filing the 07/ 11/ 02
CX 27 May 21, 2002 Deposition Testinony 07/11/02
of Carl E. Barchi
CX 29 Attorney Shafner’s letter filing the 07/ 17/ 02
CX 30 Curriculum Vitae of M. Barchi 07/ 17/ 02
RX 15 Attorney Borré’ s status report 08/ 09/ 02
JX 2 The Parties’ Additional Stipulations 08/ 28/ 02
CX 31 Attorney Kelly' s revised Fee Petition 09/ 06/ 02
RX 16 Attorney Murphy’s letter advising 09/11/02

that he has no objections to such
fee petition

The record was closed on Septenber 11, 2001 as no further
docunents were fil ed.

Summary of the Evidence

WlliamJ. Talar (“Caimant” herein), fifty-eight (58) years
of age, with a ninth grade formal education and an enploynent
hi story of manual | abor, began working on July 2, 1962 as a sheet
metal worker at the G oton, Connecticut shipyard of the Electric
Boat Conpany, then a division of the General Dynam cs Corporation
(“Enployer”), amaritinme facility adjacent to the navigable waters
of the Thanes River where the Enployer builds, repairs and
over haul s submarines. He continued to work at the shipyard until
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Novenber 25, 1998, except for layoffs fromJune 30, 1967 to Cctober
28, 1968 and from Cctober 2, 1970 to July 16, 1973, when he went to
work el sewhere. (CX 1) As a sheet netal nechanic d ai mant wor ked
wi th and was exposed to and inhal ed asbestos dust and fibers and
other injurious stimuli, especially as he worked in close proximty
to pipe | aggers, grinders, welders, painters, shipfitters and ot her
trades who were generating dust, snoke and fumes into the anbient
air of the work environnent. The cutting and application of
asbestos as insulation around machi nery, equi pnent and hot pipes
caused asbestos dust and fibers to float around the work area to
such an extent that the area resenbled a dust storm He wore no
air-fed face masks or respirator in the performance of his assigned
duties, although in the late 1980s he was provided “flinsy” paper
masks. (TR 19-30)

Wil e C ai mant has never snoked any tobacco products, he has
been exposed to so-cal | ed second- hand snoke as t he shi pyard workers
were at one tinme allowed to snoke on the boats and in the shops.
He began to experience shortness of breath around 1986 and
gradual | y any physical exertion aggravated his breathing. In late
1997 he went to the Yard Hospital, conplaining about his shortness
of breath; x-rays were taken and these were sent to Hartford for
further evaluation. Cainmnt was told to see his own doctor and he
went to see John Bigos, MD., a pulnonary specialist. (TR 30-47)

Dr. Bigos states as follows in his Septenber 21, 1998
Consul tation Report (CX 5):

This consultation was requested prior to thoracoscopic procedure
tentatively scheduled for Septenber 28, 1998 at Lawence and
Menorial Hospital by Dr. M chael Deren.

The patient is a 54-year-old gentleman whom | first saw on August
17, 1998 for evaluation of shortness of breath. The patient in
June, 1998 had atelectasis involving the left |lower |obe on his
chest x-ray. He is a nonsnoker and he noted over the past ten
years increasing shortness of breath recently manifested by one
flight dyspnea on exertion.

PAST MEDI CAL HI STORY: 1) Remarkabl e for having been hospitalized
for kidney stone in 1973. 2) He had right eye renoved due to a
pi ece of steel being enbedded in it in 1996. 3) Colitis for which
he sees Dr. Geenwald and has a yearly col onoscopy. He has no
known cardiac history and no history of chest pain. He has no
nausea, vomting, diarrhea or history of tubercul osis.

OCCUPATI ONAL HI STORY: Quite remarkabl e having been enpl oyed at
General Dynam cs from 1962 to present. During the 1960s he was a
sheet netal worker there and had asbestos exposure in the 1960s and
woul d (sic) asbestos gaskets. In the 1970s and 1980s the patient
said there was | ess asbestos. He had no henoptysis, no wei ght | oss
and no paroxysmal nocturnal dyspnea..
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EXTREM TIES: Remarkable for arthritic type changes.

The patient also conplained of daytime somol ence, snoring and
guestion is raised about sleep apnea.

CAT was perforned of his chest. On wal king approxi mately 150 feet
the patient would be desaturate from 96 to 91% with a change in
heart rate going from 70 to 87. The patient had had extensive
bl ood work done and a CAT scan of his chest.

| refer the reader to the actual report. Briefly, nention is nmade
of thickening of the diaphragmatic surface, nore prom nent on the
left. It should be noted on Septenber 21, in discussion with the
patient he said that he had been involved in a notorbike injury
where he had fallen off and over the handl ebars of the notorbike
and injured the left side of his chest but never sought nedical
help after that. There was no chest x-ray imedi ately post that.
The patient had seen Dr. Deren on Septenber 8 and is going to see
Dr. Deren agai n on Septenber 23 and | have di scussed the i ssue with
Dr. Deren on Septenber 21

The patient had pulnonary function tests perforned and those
pul monary function tests revealed uniform dimnution in flow
rel ated values such that his FEV1I was 2.7 liters at 77% of the
predi ct ed. Hs forced vital capacity was 3.11 liters at 76% of
predicted. H's FEVI/FECratio was 87%of predicted or supernornal .
Hs total lung capacity was 58% of predicted at 3.98 liters,
resi dual volune was reduced and the patient’s diffusion capacity
was normal at 93% of predicted...

I n di scussion today the patient has a nunber of issues. He has the
abnormality on CAT scan as nentioned. | have discussed this with
Dr. Deren. It is possible that this in part could be thronbo-
rel at ed. Dr. Deren will see the patient on Septenber 23. The
patient wll bring all old x-rays or x-ray reports and see if there
is anything to suggest that this was present prior to 1998. The
patient at m ni numshoul d have a repeat CAT scan i n Decenber, 1998.

The patient al so has a question of sl eep apnea and i s pol ycyt hem c.
He will have a roomair blood gas perforned today and wll follow
up then.

In summary, the patient is polycythemc and wll have room air
bl ood gas done. WIIl attenpt to find prior chest x-rays from
greater than six years ago at the tinme of the notorcycl e accident
and see if the changes were present before or imedi ately post this
event .

The patient will return in two weeks and further decisions wll be
made, according to the doctor.

Claimant’s multiple nedical problens are sunmmarized by the
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Novenber 30, 1998 Discharge Sunmmary of M chael M Deren, MD.,
wherein the doctor reports as follows (CX 11):

DI SCHARGE DI AGNCSI S: Asbest osi s, pl aque with epithelial
hyper pl asi a, proteinuria, adenomas pol yps
by history, history of ul cerative

colitis, polycythem a vera and enphysena

DI SCHARGE MEDI CATI ONS: Lonotil, two tablets PO BID. Azul fidine
500 ng, two tablets BID. Folic acid 1 ng PO Q day.

ALLERG ES:  None.

OPERATI ONS AND PROCEDURES: On 11/27/98 a thoracoscopy with biopsy
of lung and pl eura.

H STORY: This 54-year-old white male was admtted to the hospital
because of shortness of breath dating back to 1986. he noted this
first in 1986 when he was unable to sw munderwater as far as he
once could. Gadually this shortness of breath increased to the
poi nt where he could only clinb one flight of stairs. He was seen
in June of this year. He was referred to Dr. Geenwald who
subsequently referred himto Dr. Bigos. CAT scan perfornmed showed
pl eural based lesion on the left |ower |obe as well as fibrosis

bilaterally at the Ilung bases. He has wundergone extensive
evaluation and followng of this |[esion. X-ray and other
eval uati ons have not been able to determ ne whether this is benign
or malignant. There is a question that the patient had a tunor
| ocated in the | ower | obe. He has denied any paroxysmal noct urnal
dyspnea, orthopnea, wheezing or henoptysis. He has had no

tenperature elevations, chills or fever

PAST MEDI CAL HI STORY: He has a past nedical history of
pol ycythem a vera. He has had a sl eep study as the result of this.
It was an incidental finding. He has been under the care of Dr.
Sager for this. He also has a history of ulcerative colitis

di agnosed in 1971 and regul ated on Lonotil and Azul fidine. He has
not had any gastrointestinal bleeding for the past five or six
years and is under the care of Dr. G eenwald for this. He has also
had a history of adenoma discol onic polyps and proteinuria being
eval uated by a nephrol ogi st.

PAST SURG CAL HI STORY: He had nucleation of the right eye
secondary to a work accident. He has had a pyelolithotony
secondary to nephrolithiasis many years ago. He has had no
problenms with anesthesia in hinself or in his famly nenbers.

ALLERG ES: He denies any allergies to food or nedications.
MEDI CATI ONS: Hi s nedications include Lonmotil two tablets PO BID
Azul fidine 500 ng two tablets PO BID and folic acid 1 ng Q day.
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He has had a history of exposure to asbestos over the years..

SOCI AL H STORY: He is married and has two children. He worked as
a sheet netal worker at Electric Bow (sic). He has never snoked.
He has occasi onal al cohol wuse. He has no special diet. Rar e
caf fei ne intake.

REVI EW OF SYSTEMS: As in history and physi cal.

PHYSI CAL EXAM NATI ON:  Hi s bl ood pressure is 156/92, heart rate is
74 and regular, respiratory rate is 18 and unl abored. Exam nation
of the head, eyes, ears, nose and throat was unremarkabl e except
for his enucleation of the right eye. Hi s lungs have decreased
breath sounds at the bases. There are no rubs. His heart has a
normal sinus rhythm There is normal S1, S2. No murmurs were
not ed. The abdonen is soft and non-tender. Extremties are
unr emar kabl e. . .

Patient was taken to the operating roomon 11/27/98 and underwent
aleft video assisted thorascopic surgery with biopsy of the pleura
and lung in the left lower | obe. The patient had diffuse parietal
pl eural plaquing which on frozen section was benign. The mass
| ocated in the left |ower |obe was indeed di aphragmati c.

Post -operatively the patient did well. He had no evidence of air
| eak and m nimal drainage. H s chest tube was subsequently
removed. |V stopped. Diet advanced. Activity increased such that
he was doing well and was discharged on the third post operative
day to be followed in the office. Pathology showed fibrous pleural
pl agues with hyperplasia. The left |ower |ung biopsy showed | ung
ti ssue wth enphysemat ous changes, according to the doctor.

Dr. Deren states as follows in his October 30, 1998 report to
Dr. Bigos (CX 9):

Just a brief note to give you followup on Wlliam Talar. As you
know he has an abnormal CAT scan whi ch has shown pl eural thickening
in the base of the left lung. H s x-rays which are several years
old fromEB were essentially unremarkable and | think really non-
contributory.

He is currently seeing Dr. Diane Sager and will have repeat CAT
scan in the near future follow ng which he will be seen in foll ow
up by ne. He understands the inportance of the x-rays and foll ow
up and has assured nme that he will be seeing me in approximtely
two weeks or less, according to the doctor.

As of Novenber 10, 1998, Dr. Deren reported as follows to Dr.
Bi gos (CX 10):

Wl liam Talar was seen in the office on 10/21/98. He had repeat
CAT scan of the chest which again denonstrated an abnormality
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| ocated at the base of the left lung. A chest x-ray was suggested
by the radiologist to help differentiate this from an el evated
di aphragm and other conditions. This was perfornmed and found not
to be helpful. 1 have urged himto conme back to the office and we
can make a final disposition as to whether we should continue to
observe this or consider surgery or possibly get another opinion.
He will be seeing you in the interim according to the doctor.

As of Decenber 7, 1998, Dr. Deren’s diagnhosis was “fibrous
pl eural plaques-nesothelial hyperplasia.” (CX 12)

Dr. Bigos sent the followng letter to Dr. Deren on Decenber
16, 1998 (CX 13-1):

| saw M. Tal ar today, Decenber 16, 1998. | know you just saw him
and will be followng himclosely. | suggested he get a repeat CT
scan in md-February, 1999. He al so needs a sl eep study repeated.
| have stressed the inportance of this. | wll be forwarding a
copy of the Septenber 25, 1998 consultation to Alan G eenwal d from
Dr. Sager, ny consultation fromSeptenber 21, 1998 and the nateri al
fromthe Sl eep Di sorder Center of Eastern Connecticut fromNovenber
19, 1998. | have stressed the need again for a repeat sl eep study.
M. Talar does not want to use his CPAP and | do not know if he
woul d benefit from suppl enmental oxygen at night, according to the
doctor, who kept C aimant out of work as totally disabled for al
wor k as of Decenber 16, 1998 (CX 13-2) and again as of January 21,
1999. (CX 15-1) Asbestosis continued to seen on Caimnt’s
February 12, 1999 diagnostic tests (CX 16-1) and Dr. Bigos kept
Cl ai mant out of work. (See, e.g., CX 17-1, CX 18 at 1-4)

Dr. Deren issued the follow ng report on Septenber 7, 1999 (CX
21):

WIlliamTal ar was seen in the office on 8/ 30/99 at your request for
evaluation of a disability status. The patient was seen by nme on
9/ 8/ 98 having been referred by Dr. Bigos for evaluation of a |eft
pl eural based mass. The patient has had a conpl ex past history and

eval uati on. In summary he wunderwent a left video assisted
t horacoscopi c biopsy of the parietal pleura and |ung biopsy on
11/ 27/ 98. This denonstrated benign tissue conpatible wth
mesot helial hyperplasia of the pleural plaques and chronic
obstructive pulnmonary disease on |ung biopsy. He did well
followng that and | last saw himon 12/30/98. At that tinme he was

referred back to Dr. Bigos and was not seen until 8/30/99 when he
was sent by you, for disability status. H's nedications at this
tinme include CardizemCD 120 ng qd, C onazepam 0.5 ng gd, Conbi vent
and Flovent inhalers, Lonotil, folic acid and sul fasal azine. The
patient has not been working since his surgery. He has undergone
evaluation with a sleep study since that tinme under the direction

of Dr. Mohsenin. He was placed on a sleep pill called C onazepam
and now sleeps well. He was also evaluated by Dr. Van M ynarsk
for his breathing problens but apparently he is breathing well. He

-8



also has been seen by Dr. Daniel A Gerardi of St. Francis
Hospital. He was seen on 2/3/99 for evaluation of disability. Dr.
Gerardi did an extensive eval uation and his concl usion was that the
patient had “significant exposure to asbestos wth subsequent
devel opment of Dbilateral calcified pleural and diaphragmatic
pl agues. Based on the history that | have obtained today | believe
his plaques are causally related to his work for the Electric Boat
Shipyard in 1960's were he was exposed to asbestos in the
construction and renovation of submarines.”

| reviewed a IME by Dr. CGerardi of Hartford who said,” if needed
currently I would estimate his inpairnent to be 15%for both | ungs
and t he whol e person based on the AVA CGuides to the Eval uation of
Respiratory Inpairnent, 4" Edition 1993, equally divided between
restrictive changes related to obesity and those related to the
recent thoracoscopic surgery. | also suggest, of course, that he
be followed periodically with pulnonary function studies and
perhaps radiographically for the developnent of any further
mani f estati ons of asbestos rel ated disease. He is currently seeing
a very experienced pul nonologist in Dr. Bigos to this end

The patient’s current synODptons are fatigue and shortness of
breath. The patient can wal k well but notes shortness of breath
when clinbing one flight of stairs. He has inhal ers which have
hel ped. He notes his shortness of breath is worse when it is warm
and hum d. He cannot go near anyone who is snoking or snoking
sections because of the shortness of breath. He notes that fatigue
is a problemand he has sone troubl e sl eepi ng but recently has been
sl eeping well with his nedication.

A CT scan of the chest perfornmed on 8/14/99 showed “no change.”

On physical examnation his lungs are clear to auscultation and
percussion, his chest has a slightly increased AP dianeter and
slight decrease notion of the diaphragns. Al wounds have heal ed
W thout problens. H's heart had a normal sinus rhythm his neck
had no pal pabl e supracl avi cul ar or cervical adenopathy. Pul nonary
function tests, a copy of which I have from St. Francis Hospital,
dated 2/3/99 showed a “mld mxed reduction in flow paraneters
consistent wth a mld restrictive ventilatory defect, at least in
part related to the patient’s obesity. There are no prior studies
avai l abl e for conparison.”

| MPRESSI ON: | believe M. WIlliam Talar has asbestos related
pl eural plaques, currently of a benign nature. He also has
evi dence for chronic obstructive pul nonary di sease al t hough he has
never been a snoker. In additionto this he has ulcerative colitis
and a sl eep apnea syndrone. He has currently |lost 30 pounds and
does not in ny estimation appear to be obese or mldly obese.

He al so has no evi dence of pain in his chest secondary to his video
assi sted thoracoscopi c surgery.
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| have no current pulmonary function tests which | think would be
critical in evaluating any disability.

| would point out that this patient is being followed by Dr. John
Bi gos and would refer the patient back to him because he is nore
famliar with himand has been followi ng himfor evaluation of his
disability. At present, | do believe that he does have pleura
based di sease related to his work at El ectric Boat, the percentage
i npai rment woul d depend on repeat pul nonary function tests which
woul d not now be related to pain fromthe thoracoscopy or due to
obesity, according to the doctor.

Cl ai mant’ s ort hopedi c probl ens are sunmari zed by the March 22,
2000 report of Edward J. Collins, MD., wherein the doctor reports
as follows (CX 22):

Patient is here today for right shoul der pain.

This 56-year-old gentleman, who worked for 35 years as a sheet
metal worker for Electric boat, has conplained for many years of
i ncreasing subacrom al shoulder pain aggravated by his work
activities. He describes his work activity as that of holding
metal parts and using grinding wheels, etc. on a repetitive basis.
Notes that these activities specifically seem to aggravate his

di sconfort. Continued to work with this disconfort but has not
worked in the |last 14 nmonths due to asbestosis and rehabilitation
he is undergoing for this. Also has a history of ulcerative

colitis. Notes that he has never been treated for his shoul der
conplaints. Also notes that since he has discontinued working, he
still has achy pain, although it is not quite as severe as it was
during the tine when he was working. Has pain on a daily basis.
Al so has noted acconpanying restriction of notion of his shoul der,
whi ch has devel oped over the years. He feels his synptons are
essentially stabilized at the present time. He is currently not
being treated. Qher systens are negative.

He has recently been seen by Dr. Browning on 12/99 and has been
rated as having a 5% PPD rel ative to each shoul der. Had x-rays at
that tine.

On exam nation today first of the head and neck shows he has ful
range of head and neck notion. This does not produce shoul der
pai n. Exam nation of the shoulders denonstrates anterior
t ender ness over the greater tuberosities of the hunerus. Pain on
stressing the supraspinatus bilaterally. Positive inpingenent test
bilaterally. No pain on stressing the biceps. Ful | passive
gl enohuneral abduction. No evidence of instability. On range of
notion testing of the shoulders, he has unlimted flexion but has
limtation of extension to about 20-25 degrees and internal
rotation to 30 degrees. Doesn’'t have restriction of abduction or
adducti on.
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X-rays are essentially negative.

This gentleman is suffering from a chronic inpingenent syndronme
secondary to chronic rotator cuff tendonitis, | believe related to
his work activity as a sheet netal worker for many years. Based on
his [imtation of range of notion and using the AVA Guides for
Eval uati on of Permanent |npairnment, 4'" Edition, | feel he has a 5%
disability in each upper extremty as a result of his restricted
shoul der noti on.

As far as any intervention is concerned, this man may wel |l benefit
from a course of nonsteroidal anti-inflammtories, i.e. a COX-2
inhibitor, i.e. Vioxx, and he would also benefit by physical
therapy nodalities addressed to the shoulders as well as his
general pul nonary rehabilitation, according to the doctor.

Dr. S. Pearce Browning, I1Il, a noted orthopedic and hand
surgeon, exam ned C aimant on Decenber 4, 1997 and the doctor
reported as follows in his report (CX 22-7):

| saw M. Talar in the office on Decenber 4, 1997. This is a
conplex matter, as | wll outline. At the present nonment, M.
Talar is still working for Electric Boat. He started at E.B. in
1962. He had a couple of years out during which he delivered mlk
and wor ked for Coca-Cola as a truck driver, but in no place did he
use air or vibrating tools. He went to work for E. B. just out of
hi gh school, and he has been a sheet netal worker or mechanic
during this entire tine. He uses air-driven sanders, drills,
burri ng machi nes, nibblers every day. H's principal job is making
sone pi pe coverings and these are nade with a set of rollers where
you have to turn the rollers by hand. He has nade themfor all 16
tridents and at |east 10 688 boats. At the present nonent, he's
wor ki ng on the second Seawol f.

He has had two injuries to the neck, one when he carried a safe
down that wei ghed over 100 pounds.

M. Talar is 53 years old, white, has gray hair and bald on the
top; height 59 1.2", weight 220 pounds, and he ri ght-handed.

In his system review, he had an injury to the eye in 1975 and
eventually the right eye was renoved. This was a conpensible
injury at work. He apparently was seen by the audi ol ogi st and told
that he had a significant hearing loss in the left ear that he
could report, but he hasn’t reported it as yet. | reconmend that
he does report this. H s heart has not been a problem Mor e
recently he has been short of breath and he has an increased chest
Si ze. The chest neasures 45-46", so that he has an expansion
that’s less than it should be. He also gets short of breath
clinmbing a flight of stairs rapidly, although he is able to bicycle
for 10 mles. He does have asbestos exposure.
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In 1971, he cane down with ulcerative colitis. This has quieted
down. He is followed by Dr. Geenwald on Mntauk Avenue in New
London. Hi s nedications include Lonotil and Asul phadene.

He has no history of diabetes, thyroid di sease, anem a, phlebitis,
Lynme disease - he was tested and it was negative. Hi s surgery
i ncl udes the eye noted above, and a kidney stone in 1972. He has
never snoked and he has not used al cohol for the |ast 32 years.

He has been exposed to wel ding funes and this may account for part
of the respiratory problem

| got an x-ray of the neck. Incidentally, on his first visit to
Dr. Wainright, there is a conplaint of pain in the neck and
shoul der area (in the first paragraph of February 14, 1994), and at
that tinme, Dr. Wainright felt that he had problens in the cervical
spine as well as the hands.

He al so saw Dr. Masterson about two to three years ago about the
neck, and | have witten for those records.

An x-ray of the right shoulder shows no clear fracture or
di sl ocati on. In both clavicles it appears like there is a large
artery entering the clavicle and on the left it’'s simlar but
doesn’t |l ook like a fracture. He says that he has never fractured
either clavicle.

Encl osed is a copy of the material | received fromDr. Winright,
and M. Talar was kind enough to go over and get it.

| will be witing to Norwich Radiology Goup for a copy of the
report of the CT scan of the neck that Dr. Masterson ordered, and
a copy of the office notes from Dr. Masterson and Dr. Chris
d enney.

This gentl eman has a good deal of pain up near the shoul ders but
it’s not that clear as to where it’'s comng from He does have
sone problens in the neck. He has vibration disease in the hands.
He may have sone elenent of arthritis secondary to inflammatory
bowel di sease (the ulcerative colitis). A look at his | unbar spine
shows that he has changes in the S1 joint and that at one tine the
back was injured and the L5-S1 is bridge anteriorly.

| have sent him for lab work and also scheduled him for the
Vascul ar Lab for March 6, 1998. This is the earliest appointnent
we can get. He wll be continuing to work at E. B

| will see what the CAT scan of the neck | ooks |like and al so what
Tom Masterson’s opinion was. It’s going to take awhile to get this
al t oget her. As far as a Section 8 application is concerned, |
woul d point out that he has |lost an eye and that, therefore, any
present problens are not the sole cause of his disability but wll
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result inincreased total disability beyond that caused by the | oss
of the right eye, according to the doctor.

As of May 25, 1998, Dr. Browning reported as follows (CX 22-
4):

Encl osed is a copy of ny recent office note of May 14, 1998 on M.
Tal ar.

He has hand-armvi bration syndrome, and the vascul ar study | ooked
all right and I'mwaiting for Dr. Alessi’s witten consultation
report; but | have the neasurenents back and these show a
noderately severe bil ateral nmedi an nononeuropathies at the wi sts.
In view of this, | wuld raise the rating on his hands t
approximately 12% based on the “AMA Guide” that mld residual i
10% and noderate is 20% This would also include sone ml

vascul ar changes.

0
S
d

As far as the back is concerned, this has been bothering him
significantly and I wish to get an MRl on the back. The first two
injuries to the back are Electric Boat’'s responsibility, the third
is Glman, and | think that we need to find out who is going to pay
for the MRI before | book it, according to the doctor.

As of May 14, 1998, Dr. Browning reported as follows (CX 22-
5):

... Patient returns. This tinme we’'re dealing with the neck, back
and the hands.

He had 2 injuries to the back at Electric Boat and 1 at Gl man. He
now has gone to work for Eagle in Col chester.

X-rays of the neck indicate danage to the cervical discs at C5-6
and C6-7. Apparently he has seen Philo Wlletts. Dr. Winright
gave him 4% on the carpal tunnels.

At this point, he’'s having a | ot of disconfort in the |unbar spine
and I would like to do an MR, according to the doctor.

As of May 30, 1995, Dr. C C. denney reported as follows (CX
22 at 10-12):

This patient is a 51-year-old male who has been followed by Dr.
Thomas Masterson at this office until Dr. Masterson's retirenent.
He is sent to nme by M. Tinothy Spayne, his (former) attorney, for
clarification of his residual disabilities followng an injury to
his neck while enployed at Electric Boat Co.

This patient first sawDr. Masterson for this on 8/ 29/94. He gives
me the history that he devel oped neck pain after lifting a heavy
safe, in either the wwnter of 1990 or 1991. He estimates the safe
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to weigh 150 Ibs. He carried it by hinself down two flights of
stairs. As he set it down, he felt a pulling painin his neck with
radiation of pain into the right shoulder and arm He felt a
clicking sensation in both these areas as he noved them He was
seen at the Electric Boat Hospital and was di agnosed as having a
sprain. He was advised that if the pain continued, he should see
hi s own doct or

The pain did continue and was very severe in both his neck and
radiating to both his arns so he went to see his regul ar physician
who is Dr. Basu. Dr. Basu had seen him previously for sinus
infections and treated him with an antibiotic, and the patient
hoped this would require simlar treatnent and be as successful.
Dr. Basu x-rayed his sinuses and found themto be uninvol ved. She
also did an EKGto rule out any heart problem She advi sed himhe
shoul d see an orthopedic surgeon. |t was suggested to himto use
Advil to try and control his pain.

Hi s pain has continued at a simlar level since that tinme. It does
wax and wane to a degree in an intermttent pattern. It is
aggravat ed by i ncreased physical activities such as his work in his
yard or hone.

He devel oped wist and hand synptons in the summer (of) 1993 and
was seen at L&M COccupational Health Center. Initially, he was
tried on a course of Motrin for a nonth’s tine. This seened to
relive the pain but had to be stopped because his gastrointestinal

physi cian, Dr. Bobruff, felt the Mdtrin mght be harnful to his
ul cerative colitis. When the Mtrin was discontinued, the pain
returned and he was seen by Dr. Malli, neurol ogist. Wth EMG
studi es, a diagnosis of bilateral carpal tunnel syndrone was nade,
the left being nore severe than the right. It was felt that his
synptons were not so severe that surgery was advised. He was
treated wth wist braces and no particular medi ci nes,
specifically, although he was advi sed to use OIC Tyl enol for pain

The conpensation carrier evidently sent himto a doctor in Hartford
for an | ME who agreed with the diagnosis of carpal tunnel syndrone.
The physician in Hartford noticed he had a problemw th his neck,
in the manner in which it was positioned, and x-rayed him He did
not nmention arthritis to the patient specifically but described his
neck as “not that of a healthy 50-year-old nmale.” He was advi sed
to see an orthopedi ¢ surgeon who took care of neck probl enms and was
of fered an appointnment in his office with one of his associates.
He reported this to his attorney, M. Tinothy Spayne, called
wor knen’ s conpensati on and got perm ssion for hi mto be exam ned by
Dr. Thomas Masterson in this office. He saw Dr. Masterson on
8/ 29/ 94. After Dr. Masterson’'s exam nation, he felt he had a
cervical radiculopathy and related it back to the incident of
trauma that occurred with |ifting the heavy safe.

The patient explains to nme that for the past 18-20 years, he has
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been on the sane job at EB with a beadi ng machi ne for pipe covers.
He works this machine with repetitive wi nding notion of his right
armwhile he grasps the material which he is beading with his |eft
hand. The material he works with i s stainless steel, gauge 22. It
ranges from?2" to 36" in dianmeter and weight from2 oz. to 8 |b.
Wil e grasping the heavier weights with his left arm and w ndi ng
with his right arm his neck is stressed due to the angle which he
must assune while holding the material and winding with his right
arm His present synptons are persistent pain in the neck. This

has been with him since the incident with the safe occurs. | t
waxes and wanes in intensity. He recognizes accentuation of the
pain if he turns to the right or the left. He al so recogni zes

aggravation if he extends his neck as with an upward gaze or when
he i s doing his beading job and gl ances to the right and upwards to
observe his area of work. He feels a warmmess and pin in the upper
aspect of the armtowards which he is turning his neck. He feels
a cracking sensation in his neck as he turns it. These synptons
affect his sleep at night. He has difficulty getting confortable
and getting off the sleep. He is often awakened at night wth
pain. \Wen he awakes in the norning, his neck is stiff and sore.
Al so when he awakes, he has the sensation that the 3¢ and 4"
fingers of his hand, either right or left, but nore conmmonly on the
left, are swollen and nunb.

Two nonths or so ago, he was re-exam ned by Dr. Winright who had
seen him for the diagnosis of carpal tunnel syndronme after his
consultation in Hartford. Dr. Wainright had a repeat EMG study
whi ch, again, revealed carpal tunnel syndrones. Again, the
deci si on was nmade that the synptons were not sufficiently severeto
warrant operative treatnment. Dr. Wainright assi gned a 4%per manent
partial disability rating to his hand due to his carpal tunnel
syndr one.

Exam The patient appears to have sonme asymmetry of his head tilt
and facial fullness on observation. H's neck and head are turned
slightly tothe right. There is a fullness and a convex sil houette
of the right side of his cheek and jaw as conpared to the left. He
is tender to pal pation of the cervical spine at about md | evel and
downwards. This is both inthe md Iine and over the paravertebral
cervical nusculature. Hi s head and neck turn t hrough 50%of nor mal

range to the left and to the right. At this point, he is
unconfortable and becones painful if he attenpts to nove it
further. He extends his head and neck 25%of normal and, again, if
he attenpts to push this, he becones painful. He can flex nearly
fully but at the extreme of notion, if he holds this position, his
neck again becones painful. On turning novenents of the neck, he

has subjective crepitation that he hears transmtted to his ears.
Hs DIRs are symetrically absent at biceps, triceps and
brachioradialis areas. H's upper extremty nuscul ature i s strong.
H s nuscles are firm and, on individual nuscle strength testing,
there is no isolated weakness. | do recognize a positive Tinel’s
sign bilaterally at his carpal tunnel. A carpal tunnel flexion
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test is not particularly positive today.

| believe the patient sustained a sprain injury of his cervica

spine in the incident when he lifted a heavy safe whil e enpl oyed at

EB. | believe that his synptons that have been persistent since
that date have been aggravated by the repetitive notions of his
upper extremty and neck in performng his work since that tine.

| feel that he has a synptom conplex, physical findings on
exam nation and on his imaging studies that indicate he has a 10%
permmanent partial disability of cervical spine due to the initial

traumatic i ncident and the repetitive novenents perfornmed at his
work since the date of that trauna.

X-ray studies are reviewed today. Cervical spine filns dated
8/29/94 taken in this office reveal multi-level degenerative
changes at the apophyseal joints. On oblique views, the
neur of oram na are not seriously inpinged upon by this degenerative
change. Disc spaces reveal no particular narrowng or
degener ati on.

A CT scan by Norw ch Radi ol ogy, dated 9/8/94, is reviewed and no
disc rupture is revealed. There are degenerative changes at the
apophyseal joints.

Treatnment: The patient is advised atrial of Relafen 1000 ng daily
p.c. Because of his ulcerative colitis, he will stop taking this
if he develops any G synptons. This nedication, however, is |ess
likely to aggravate his colitis thanis the Mdtrin to which he had
a good response as regards his pain previously. He is also asked
totry a contour pillowat night which may control some of his neck
positioning and render himnore confortable through the night.
believe that the symptons of the 3@ and 4!" fingers when he awakes
are nore likely due to his carpal tunnel syndrone than to his neck
probl em according to the doctor.

As of Cctober 28, 1994, Dr. Thomas J. Masterson, as orthopedic
surgeon, reported as follows (CX 22-17):

| had the occasion since we |ast wote to you to see M. Talar for
progress evaluation in our office on Cctober 28, 1994. He did
undergo a CT scan of his cervical spine and no evidence of disc
herni ati on was not ed. He did show evidence of fairly extensive
arthritic changes in the spine, which we knewfromhis plain fil ns.

WIlliamwas started on one of the non-steroidal anti-inflamuatory
drugs with satisfactory response and no aggravation of his
underlying colitis.

This individual has sustained nultiple injuries to his cervica
spine and the cervical radicular conponents of his problem are
responsi ble for the shoul der disconfort that he is having and
therefore, | feel that his problem is strictly neck. As |
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under stand, this has been covered accordi ng to Lauren Bodner at the
El ectric Boat, according to the doctor.

As of July 6, 1994, Dr. J.P. Zeppieri, an orthopedic surgeon,
reported as follows in his report to the Enployer (CX 22-22):

M. Talar is a 50 year old right-hand dom nant sheet netal worker
at Electric Boat Conpany. He conplains of bilateral shoul der pain
and difficulty with [ifting things above shoul der | evel. Synptons
have been with himsince 1991 or 1992. He has al so been told that
he has carpal tunnel syndrone since then. He describes synptons in
his hands as tingling in the fingers. He is awakened maybe two out
of seven nights and has frequent norning synptons. He does have
sonme synptonms with fixed wist activities. He has no synptons
witing and he is not dropping things.

On exam nation of the shoulders he is a nuscular man. He has ful
range of notion. He has mld pain on the extrenmes of elevation
No A-C joint tenderness. No tenderness beneath the acromon. W
can recreate his pain with adduction and flexion of the shoul der
agai nst resistance. This is relatively mnor on both sides.

Exam nati on of the hands shows no evi dence of forearm conpression
test. There is no Tinel’s sign, no synptons with conpression of
t he carpal tunnel manually, and he has negative Phalen’s sign. Two
point discrimnation is intact. There is no thenar weakness on
ei t her side.

By history he has rotator cuff inpingenment syndrone and carpa
tunnel syndrone bilaterally.

| do not think he is a surgical candidate. If synptons deteriorate
| would like to see him again. In the nmeantinme, | do not think
that he should have injections or wuse nonsteroidal anti-
i nflammat ory agents at present, according to the doctor.

As of February 14, 1994, Dr. WA \Wiinright, also an
ort hopedic, reported as follows (CX 22-23):

H STORY: He is an 49 year old who presents with chief
conpl aint of diagnosis of carpal tunnel syndrone.

He has seen multiple health care providers in the past
including Donald Kelly in Hartford, The QOccupational Health
Services of New London. His main conplaint today is pain in
t he neck and shoul der areas. He does have sone nighttine
par est hesias. He has norning stiffness.

On review ng his nedical records, he did present to CHS on May
10, 1993. He is enployed at Electric Boat as a sheetneta
wor ker and according to his notes, uses pneumatic tools two to
t hree hours a day.
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Nerve testing was done which showed bilateral carpal tunne
syndronme. Pl et hysnography was interpreted as nornal.

He was seen in followup on June 24'" and treated with anti -
vi bration gl oves and wist splints. Neck disconfort was noted
as well.

He was seen again in foll owup on Septenber 3. He was seen
for an | ndependent Medical Examby Dr. Kelly on Cctober 21°t.
Di agnosis was bilateral carpal tunnel syndrone.

EXAM Today on exam nati on, he does have decreased range of
notion of the cervical spine. Thoracic outlet stressing
i's negative. There is tenderness over the ulnar nerve in
the cubital tunnel bilaterally. Flexion test is mldly
positive at the elbow. There is a mldly positive Tinel
sign. Phalen’s test is positive bilaterally as well with
quick rise of paresthesias on the left and the right.

| MPRESSI ON: Bil ateral carpal tunnel syndrone.

Judging fromhis nedical records, this has worsened over the past
three or four nonths as his physical findings are now nore
positive.

He is having marked cervical conplaints and I woul d encourage him
to see a physician for evaluation and treatnent of his problens.

|’d be glad to see him back here if the synptons in the hand
wWor sen.

He does not have thenar or intrinsic weakness in the hands today.
He does not have continued paresthesi as.

Because of the above facts, he is not a candidate for surgica
rel ease of his carpal tunnels on a nedical basis. Mst patients
come to carpal tunnel release because of their synptomatol ogy and
not because of there (sic) findings and the patient may, indeed, be
worsening and may require carpal tunnel release in the future,
according to the doctor.

As of Decenber 12, 1994, Dr. Masterson opined as follows (CX
22-16):

Wth respect to permanency as far as M. Talar’s cervical spineis
concerned, please be advised at the present tine | would feel he
has a 10% | oss of use of the cervical spine as a sequel of a neck
injury sustained in and out of the course of his enploynent at the
El ectric Boat, according to the doctor.

As of Decenber 13, 1999, Dr. Browning reported as follows (CX
22-3):
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12/13/99 Patient returns. H's shoulder injury is 10/30/97, OAXCP
#01- 142216. Apparently Wlletts, on page 7, gave him about 6%
The neck was paid in 1998.

He apparently had nuch work with asbestos, and he has been referred
to Dr. Bigos, and he apparently has some spots or abnormality on
his chest x-ray, and this should be followed up by Dr. Bigos

He’s now age 55 with 34 years in.

He’'s short of breath. The shoulders grind, left greater than
right. The AC joint shows changes on the x-ray. No definite
changes or tenderness over the long bead of the biceps on the
right. He has disconfort if the armis raised to 90°

Thi s gentl eman al so has ul cerative colitis. His doctor for that is
Dr. Alan Greenwal d and Dr. Suzanne Kl okot ka.

| woul d suggest a 5% rating on each shoul der up the present tine,
according to the doctor.

As of January 31, 2000, Dr. Browning reported as follows (CX
22-2):

Pl ease change the rating of 5%to each shoul der to 5%to each upper
extremty. | should have made it to the upper extremty in the
first place, and I'msorry | didn't.

Claimant’s hearing problens are reported in the January 6,
1998 letter of Dr. Peter J. Rosenberg, an otol aryngol ogi st (CX 23):

This patient had an eval uation by ne with audi ogramin February of
1994 and in November of 1995. He returns to this office for
further evaluation. The patient continues to work at the Electric
Boat Conpany as s sheetnetal worker. He is exposed to the noise of
heavy machi nery, grinding, shears, saws and hammers. He does wear
ear protectors. The patient has had foll ow up audiograns at the
El ectric Boat Conpany and apparently has had sone progression of
hearing loss l|left ear greater than right. It is for further
docunent ati on and eval uation of his hearing | oss that the patient
returns to the office.

The patient did fire weapons 30 years ago but has no ot her known
noi se exposure in recent years. He has not had any ear discharge
and he has no ear pain. He is not bothered by tinnitus and does
not have a problemw th vertigo.

On exam nation we have a husky heavy set gentleman with a receding
hairline. He appears to be in good health. He does take Lonotil
and Sul fadine for an ulcerative colitis problemthat he has had for
the past 20 years. The ear canals and tynpanic nenbranes are
nor mal . The nasal passageways are clear. Mout h and orophar ynx
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unr emar kabl e. The neck supple, no nmasses, no adenopat hy not ed.

Today’ s audiogram was perforned by Martha D Arato, certified
clinical audiologist, using our Gason Stadler audioneter
calibrated in Septenber of 1997 to the ANSI 1969 standards. This
audi ogramdoes reveal a bilateral mld sloping to noderately severe
hi gh frequency sensorineural hearing |oss between 2000 and 8000
Hertz. There has been a slight progression of this hearing |oss
conpared to the audi ogram obtai ned in Novenber of 1995. At that
time this patient had a 0% bi naural inpairnment. This tinme using
the AMA formul ation for the determ nati on of percentage i npairmnent,
this office calculates a 7.5%1l oss for the left ear, 5.63%Il o0ss for
the right ear with a 5.94% bi naural hearing |oss. The patient was
noted to have decreased discrimnation scores to 52%when there is
backgr ound noi se.

| mpression is that of along history of noi se induced hearing | oss.
Recommend consideration for a hearing aid evaluation and tria
period of anplification and of course use of ear protectors when
exposed to hazardous noi se. The patient plans to have a re-
eval uation of his hearing every one to two years, according to the
doct or.

The Enployer, faced with that nedical evidence presented by
the Caimnt, defends the claimon the basis of the February 3,
1999 and January 31, 2001 reports of Dr. Daniel A GCerardi (RX 2
RX 5), the March 20, 2002 report of Dr. Philo Wlletts (RX 8) and
t he Labor Market Surveys of Jennifer Vanderl| eeden dated March 16,
2001 (RX 6) and April 15, 2002 (RX 10), and these reports will now
be di scussed.

Dr. Daniel A GCerardi, after the usual social and enpl oynent
hi story reports, his reviewof Caimant’s diagnostic tests and the
physi cal exam nation, took the follow ng Cccupational Hi story (RX
2):

OCCUPATI ONAL HI STORY: 1961 - The patient left high school in his
junior year to join the United States Marine Corps but apparently
fail ed the entrance physical exam nation because of a heart nurnur
and then began work as a clerk in the General Store in Norw ch
Connecti cut .

July 1962 - 1967 - The Electric Boat Shipyard. He was a sheet
met al worker installing duct work, doors and bul kheads primarily on
newer constructed submari nes occasionally with overhaul vessels as
well. Most of the work was done inside the boat in small confined
areas and he worked adjacent to | aggers and pipe fitters and there
was a significant anount of asbestos in the air and dust covering

the materials with which they worked. He used to make heater
strips out of asbestos as well as sound danpening plates and
gaskets which were punched through asbestos sheets. Asbest os

bl ankets and protective devices were used al so. Asbest os wor k
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would not occur on a daily basis but he described it as very
frequent. No protective gear was worn during this tinme. Being a
young individual |ooking for extra work he worked forty to sixty
hours a week at a mninmum and tried to get as nmuch overtinme as
possible. He was laid off.

1967 - Approximately 1968 - Coca Col a Conpany in New London. He
was a truck driver and delivery person

1968 - 1969 - Atlas Builders, Franklin, Connecticut. He worked in
construction doing residential roofing and carpentry worKk.

1969 - 1971 - Electric Boat Shipyard. He was involved in overhau

wor k ripping out parts and destroying areas of the ship that needed
to be redone. He worked throughout the boat. He was uncl ear how
much asbestos he was exposed to in this work environment but he
described it as a very dusty dirty environnment and again did not
use protective devices. H's work hours were the sanme as his prior
Electric Boat a mninmum of forty to sixty hours per week and
per haps | onger.

1971 - AMF Conpany until the conpany noved to a southern | ocation.

1971 - Approxinmately 1972 - Maple Shade Dairy, QGuilford,
Connecticut. He drove a mlk delivery truck.

1973 - Present - Electric Boat Shipyard. He is involved now
primarily in sheet metal work and worked in the ship making ducts,
primarily from stainless steel, but also alum num and steel. He

woul d occasionally work with wel ders but nost of this was a cl eaner
envi ronnment than working wthin the submarine, as he did primrily
shop work and since 1989 has not been on the boats thensel ves.
Thi s accomodati on was apparently made because of his devel opnent
of ulcerative colitis and the requirenent of access to restroom
facilities. For the last eighteen years he has been neking pipe
covers to put on pipes that had previously been | agged. He worked
on both the Trident and the Seawol f submarines and agai n was usi ng
nostly stainless steel. He was exposed to sonme solvents such as
acetone and others that were required to clean the netal surfaces,
and he was al so exposed to spot welding and the funes that that
pr oduced. Currently for the last three nonths he describes his
position as a ship fitter.

He had one significant injury during this tinme at the Electric boat
on 12/24/ 73, a netal sliver was sent into his right eye as he was
wal ki ng t hrough the shop and he has had conplete | oss of vision.
This was enucl eated in 1976 to protect the vision in his renaining
eye. ..

Dr. Gerardi concluded as follows (1d.):
| MPRESSI ONS:
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1. Bil ateral pleural plaque disease, calcified, consistent with
renot e asbest os exposure.

2. Qbstructive sleep apnea syndrone and periodic |eg novenent
di sorder.

3. U cerative colitis, long standing with history of multiple
pol ypect om es.

4. Erythrocytosis - relative, wthout evidence for polysythem a
vera.

5. Hypertensi on - essential - unconfirned.

6. Left eye enucleation secondary to trauma

7. Qohesity, mld, exogenous.

8. Hi story of nephrol ethiasis.

COWENTS AND RECOMVENDATI ONS: M. WIliam Talar has had a
significant exposure to asbestos wth a subsequent devel opnent of
bilateral calcified pleural and diaphragmatic plaques. Based on
the history that | have obtained today it would seem nost |ikely
that this is causally related to his work for the Electric Boat
Shipyard in the 1960's where he was exposed to asbestos in the
construction and renovati on of submari nes.

Fortunately his disease is |limted currently to the devel opnent of
pl eural disease and there is no current evidence for fibrosis,
cancer or nesothelioma related to this exposure. A biopsy done
recently, throscopically, was of pleural plaque disease and was
benign. In reviewng the records up to the time of the biopsy, the
surgery was perforned to rule out pleural nesothelioma given
apparent asymetric disease and because of a very perplexing
radi ol ogy report. As | nentioned there is no evidence of
mal i gnancy in this patient but pleural disease can often begin
asymmetrically depending on when it 1is diagnosed and nopst
frequently is found to affect the central tendon of the di aphragm
produci ng the plaque that was noted. In addition the CT scan
preoperatively 1 believe is nobst suggestive of early changes
related to rounded atel ectasis and not focal fibrosis. Aso, this
patient has not been a snoker which reduces his risk for
devel opnment of |ung cancer in the setting of asbestos exposure. In
fact in regard to devel opnent of cancer in this patient I would be
nore concerned about the devel opnment of colon cancer given his
famly history, and his own history of ulcerative cholitis wth

pol yps.

It is difficult to determine a specific inpairnment based on the
above listed disease. Pul nonary function studies done today
reveal ed a restrictive |l ung di sease out of proportion to the degree
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of pleural disease noted of certainly in part appropriate for the
degree of obesity. In addition there are still likely restrictive
changes related to his surgery and he has not reached naximm
recovery from the thorascopic surgery in ternms of his pul nonary
functions. |f specific inpairnment would be required | would
suggest a repeat pulnonary function study in approxinmately four
months to | ook for stabilization of the pul nonary function val ues
and a nore specific inpairnent. In addition weight |oss which
woul d assist likely in his sleep apnea as well as the restriction
related to obesity and the pulnonary function study, would also
serve to affect his maxi num nedical inprovenent. | f needed
currently I would estimate his inpairnment to be 15%for both | ungs
and t he whol e person, based on the AMA Guide to the Eval uation of
Respiratory Inpairnent, 4" Edition 1993, equally divided between
restrictive changes related to obesity and those related to the
recent thorascopic surgery. | also suggest, of course, that he be
foll owed periodically with pul nonary function studi es and perhaps
radi ographically for the devel opnent of any further manifestations
of asbestos related disease. He is currently seeing very
experienced pul nonologist in Dr. Bigos to this end, according to
t he doctor.

As of April 3, 1999, John A Kennedy, B.C. O, of Anmerican
Optical Lens Conpany, sent the followng letter to the Enpl oyer (RX
3):

FROM American Optical Lens Conpany, Prosthetic Eye Center
DATE: 4-3-99

SUBJECT: PT: Talar, Wn, Accident Date - 12-24-74
Case Nunber - none avail abl e

NO OF PAGES, INCL. TH'S ONE: 1

COMMENTS: W have schedul ed an appointnent on 7-15-99 for M.
Wl liam Talar for a new right Ocul ar Prosthesis.

He is wearing a prosthesis which is over eight years old and a
repl acenent is recomended.

CRT Code V2623
Di agnosi s Code 871.3
Qur fee is $1,100.00
| f you have any questions pl ease contact us.
Dr. Gerardi re-examned Caimant on January 31, 2001 and he

sent the followng letter to the Enpl oyer, the doctor concl uding as
follows (RX 5):
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| MPRESSI ONS:

1. Bi | at er al pl eur al pl aque di sease, with evidence for
calcification and rounded atelectasis. There is no evidence
for asbestosis, pulnonary fibrosis.

Atopic disease and mld airflow obstruction.

Qobstructive sl eep apnea with periodic |inb novenent disorder.
(besity, exogenous, mld.

U cerative colitis, |long standing, controlled.

Hypertension, essential, treated.

Left eye enucleation, traumatic.

Hi story of nephrol ethiasis.

© ® N o g &~ W DN

Hi story of polycythem a, resolved, not p-vera.

COMVENTS AND RECOMVENDATI ONS: M. Talar has evidence of renote
asbest os exposure likely related to his enploynent at The El ectric
Boat Shipyard. This evidence is in the formof bilateral calcified
pl eural plaques disease that 1is pathopnenonic for asbestos
exposure. He had surgery that has proven this regard. |In addition
there is evidence of rounded atel ectasis at the | eft base. Al of
t hese findings are however, unchanged fromhis prior evaluation in
1999, as evidenced on physical exam nation and radi ographically.
There is no evidence for the devel opnment of asbestosis, that is
pul monary fibrosis, related to his asbestos exposure, nor is there
evi dence for the devel opnent of any asbestos rel ated mali gnancy.

Over the last few years M. Talar seens to have an increase in his
synptons primarily with persistent shortness of breath wth
exertion, intermttent chest tightness and wheezing, and a cough
that is fairly regular and productive. H's history is now nore
denonstrabl e for atopic disease particularly with an environnent al
allergy likely in the autum nonths. Further there is evidence for
denonstration of mld airflow obstruction based on his pul nonary
function study although he has an inprovenent in his vital
capacity. There is no denonstrated reversibility on his pul nonary
function study today but with treatnent his value may inprove
somewhat to nore normal levels. As evidenced this may represent
| atent asthma given his history of atopic disease. | do not see
obvi ous direct connection between his workplace. Looking back he
did conplain of shortness of breath as early as 1987 when at this
time he may having intermttent airway disease that is only nore
recently brought out by pul nonary function study and history. The
airway disease is quite mld. | al so wonder however about the
contribution of his ACE inhibitor to his cough given that this is
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a new nedication although it is tw years and this synptom has
al nost appeared during that tinme span.

M. Talar is however mldly obese although he has | ost ni ne pounds
since his previous evaluation. H s pul monary function study
denonstrates a restriction that is related to his obesity and his
x-rays denonstrate the reduction in lung volunmes also related to
his obesity. There is no contribution fromhis pleural plaques and
t he devel opnent of restriction. H s previous thoracotony is |ikely
only mnimally and likely insignificantly contributed to this
abnormality.

Therefore, using reasonabl e nedical judgnent and The AVA Cuide to
the Evaluation of Respiratory Inpairnent, 5'" addition, 2001, |
woul d ascribe M. Talar a 15% inpairnment to both lungs and the
whol e person. This would be equally divided with 5% to each
respiratory conponent including obesity, obstructive sleep apnea
syndronme, mld airways disease-atopic disease. There is no
contribution to his respiratory inpairnment related to asbestos
related lung injury. | do believe that he has reached t he point of
maxi mal medi cal inprovenent and with sone additional weight |oss
woul d have i nprovenent in his total |ung capacity and reduction in
his i nmpairment. The underlying conditions of apnea and obesity for
exanple, would however nake any injury attributed to his work
capacity, materially and substantially greater than it woul d have
ot herwi se been. M. Talar is capable of [|ight work. H s
activities as nentioned in the history of present illness include
regular riding of a bicycle and activities around the home and a
wor kpl ace, wth a relatively light duty and not extrene physical
exertion he would be able to perform light duties if required

according to the doctor.

The Enpl oyer has referred Claimant to Dr. Philo F. Wlletts,
Jr., an orthopedic surgeon, and the doctor sent the follow ng
letter to the Enpl oyer on March 20, 2002 (RX 8):

| reexamned WlliamTalar in ny office today for his conpl aints of
bilateral shoulder pain, said to be of six or seven years’
duration, bilateral hand pain and aching, said to be of seven or
ei ght years’ duration, and neck pain, said to be of about ten
years’ duration. M. Talar said he previously had had nunbness of
his hands but no longer did so. WIlliam Talar is a 57 year old
ri ght-handed sheet netal nechanic who enphasized that he was
term nated, not for the above conplaints, but for sonme shortness of
breath and |lung disorder, for which he was treated in Novenber,
1998. He said he did not recall an injury of October 14, 1997. He
was unsure of many of the details of his conditions.

| had previously seen M. Talar in August, 1995, for conpl aints of
neck and upper extremty pains, then said to be of several years’
duration, and at which tine he had difficulty presenting a history.
| reviewed the above history with M. Talar today, and it is
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briefly summari zed as foll ows.

He sai d that he had had neck soreness for several years and that it
had i ncreased i n Decenber, 1993. He had seen his fam |y physician,
Dr. Basu, and subsequently had been eval uated at the Occupati onal
Health dinic and been told of bilateral carpal tunnel syndrone
with tests negative for vibration white finger. He said that he
had been evaluated by Dr. Kelly in Hartford and been advi sed t hat
he had carpal tunnel syndromes and a neck problem He had al so
been evaluated by Dr. Winright, had wundergone electrica
di agnostic tests, and said he was told of carpal tunnel syndrone.
He was treated by Dr. Masterson for his neck and subsequently by
Dr. d enney.

Since | have |ast seen M. Talar in August, 1995, he said that he
had conti nued working full duty. He said that, in Novenber, 1998,
he becane increasingly short of breath and treated with Dr. Bigos
and Dr. Darren. He said that he underwent a biopsy of the left
I ung, was diagnosed as havi ng asbestosis pleural plaques but no
mal i gnancy. He said he was put out of work because of his |ungs
and eventually was termnated 18 nonths ago because of his
inability to return to full duty.

He said that Attorney Spayne sent himto Dr. Browni ng i n about 1997
or 1998. He said he was al so sent for vascul ar tests, blood tests,
and el ectrical diagnostic tests. He said that he recall ed seeing
Dr. Wainright since | had | ast seen himas well.

He said that he no longer treated with anyone for any neck,
shoul der, or upper extremty synptons. He said that he did do
exerci se and t ook Naproxen once per day. He said that he no | onger
had nunbness of his hands since being off work but was otherw se
unchanged.

He said that he had neck pain that would increase with rotation

extension, lifting, and had shoul der pain that would increase by
nmotion in all planes. He said he got relief from avoiding the
above and using heat.

He deni ed havi ng any upper extremty nunbness. He said that he had
sone pain but no actual weakness of the upper extremties. He
| ater said he did have rare tingling of the left fingers.

He said that, inthe early 1990's, he carried a 100 pound safe down
the stairs and noted neck pain. He was unaware of other injuries.
He said that he had never been involved in any notor vehicle
accidents. He denied having any chest pain or cardiac signs.

He said that he did not awaken with nunbness. He deni ed havi ng any
whi te, blanched, or discolored fingers, in the cold or otherw se.

He said that he had increased hand pain with gripping, witing,
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lifting, using tools, and in cold weather. He said he got relief
fromrest, heat, shaking the hand, and hanging it down.

WORK STATUS: He said that he had worked full duty until being put
out of work for asbestosis.

DI AGNCSI S:
1. Long preexisting degenerative arthritis cervical spine.
2. | mpi ngenment syndrone both shoulders, with no sign of
surgical rotator cuff disease.
3. MIld bilateral carpal tunnel syndrones, with positive

el ectrical studies but normal neurol ogical eval uation.
4. No sign of vibration white finger.
DI SCUSSI ON: | will try to respond to your questions in order as
fol | ows.
1. PROGNCSI S is for probably continued synptons at about the sanme
| evel . M. Talar said that he had inproved his nunbness

significantly since stopping work, and it is possible, therefore,
that he m ght inprove further.

2. H STORY OF | NJURY & SUBSEQUENT MEDI CAL TREATMENT: Pl ease note
above history of injury and subsequent nedical treatnent.

3. PRIOR I NJURIES AND/ OR PREEXI STI NG CONDI Tl ONS: He had,
unfortunately, lost his right eye in 1975 as a result of a work
injury at Electric Boat Corporation. He also has had ulcerative
colitis for many years and may have the inflamuatory arthritis
associated with that. He has had |ong preexisting degenerative
arthritis of the cervical spine. He has had chronic obesity. In
addition, M. Talar was diagnosed by Dr. Malli, as early as June
4, 1993, with bilateral carpal tunnel syndrones. He had injured
his left shoulder July 29, 1989. He had apparently devel oped
i ncreased neck pain in 1990 when carrying a 100 pound safe down t he
stairs.

4. CAUSAL RELATIONSHI P TO I NJURY: The degenerative arthritis of
t he cervical spine was predom nantly preexisting. A safe carrying
epi sode of 1990 or 1991 may have aggravated his neck pain.

The bil ateral carpal tunnel syndrones were probably contributed to
by his sheet netal work which invol ved hand rolling of sheet netal
over the years. The inprovenent in sone of his synptons,
especially with decreased nunbness, also reflects a contribution of
work to his carpal tunnel syndrones.

The |l eft shoul der sustained an injury in 1989, as descri bed above,
and has been contributed to by his work activities over the years.
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Probably, his right shoul der has been contributed to by his work
activities.

5. Furt her treatnent needed? |I|f so, what kind? How |ong?

| do not believe that M. Talar requires any formal treatnent for
his conplaints. Now that he has been retired, his hand synptons
have sonewhat decreased. There are no significant surgical
indications for his carpal tunnels. There are no surgical
i ndications for his shoulders either. Nor is there any indication
for operation for the cervical spine.

An exerci se programand occasi onal anti-inflamuatories are the only
treatnment (that woul d be) appropriate.

6. Can claimant return to work at this tine? |If not, tinme frane
for sane; if so, in what capacity? Any restrictions?

M. Tal ar enphasized that he was working full duty prior to being
put out of work for his unrelated |lung problens. He said that he
was termnated for inability to return to full duty based on his
lungs, not for the problens for which |I exam ned him today. He
could returnto his normal duty with respect to his neck, shoul der,
and upper extremty problens. He could return to that work w t hout
restriction and without hazard to his health with respect to his
neck and upper extremties.

7. What are clai mant’s physical capabilities? Be specific.

M. Talar can do the full duties of sheet netal mnmechanic wth
respect to his neck, shoulders, and upper extremties. He is
presumably |imted because of his pul nonary conprom se, a condition
that is outside of this examner’s expertise, according to the
doct or.

Should you have any further questions or require additional
i nformation, please do not hesitate to contact this office.

The respective vocational rehabilitation reports wll be
di scussed below in the section dealing with disability.

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Gain Trimers
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Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonville Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Termnal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's nmal ady and his
enpl oynent activities as it does to any other aspect of a claim™
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cir. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenent that a claim of injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Drector, Ofice of
Wor kers' Conpensation Progranms, U S. Dep’'t of Labor, 455 U.S. 608,
615 102 S. C. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).

Mor eover, "the nere existence of a physical inpairnment is plainly
insufficient to shift the burden of proof to the enployer." U S.
| ndustri es/ Federal Sheet Metal, Inc., et al., v. Director, Ofice
of Workers' Conpensation Prograns, U S. Departnent of Labor, 455
U. S. 608, 102 S . C. 1318 (1982), rev'g Riley . Uus
| ndustri es/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr.
1980) . The presunption, though, is applicable once clainant
establishes that he has sustained an injury, i.e., harmto his
body. Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shipbuilding and Construction Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
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existed at work, which could have caused the harm or pain.
Kel aita, supra; Kier v. BethlehemSteel Corp., 16 BRBS 128 (1984).
Once this prima facie case i s established, a presunptionis created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenent nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng conditions. Kier, supra; Parsons Corp. of California v.
Director, OMCP, 619 F.2d 38 (9th Cr. 1980); Butler v. D strict
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v.
Bath Iron Wrks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's condition was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determ ne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d G r. 1981). In such
cases, | nust weigh all of the evidence relevant to the causation
i ssue. Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982);
MacDonal d v. Trailer Marine Transport Corp., 18 BRBS 259 (1986).

The U. S. Court of Appeals for the First Crcuit has consi dered
the Enployer’s burden of proof in rebutting a prina facie claim
under Section 20(a) and that Court has issued a nost significant
decisionin Bath Iron Wrks Corp. v. Director, OANCP (Shorette), 109
F.3d 53, 31 BRBS 19(CRT)(1st G r. 1997).

In Shorette, the United States Court of Appeals for the First
Circuit, in whose jurisdiction this case arises, held that an
enpl oyer need not rul e out any possi bl e causal rel ati onshi p between
a claimant’s enploynment and his condition in order to establish
rebuttal of the Section 20(a) presunption. The court held that
enpl oyer need only produce substantial evidence that the condition
was not caused or aggravated by the enploynent. 1d., 109 F. 3d at
56,31 BRBS at 21 (CRT); see also Bath Iron Works Corp. v. Director,
ONCP [Harford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cr. 1998). The
court held that requiring an enployer to rule out any possible
connection between the injury and the enpl oynent goes beyond the
statutory | anguage presum ng the conpensability of the claim“in
t he absence of substantial evidence to the contrary.” 33 U S.C
8920(a). See Shorette, 109 F.3d at 56, 31 BRBS at 21 (CRT). The
“ruling out” standard was recently addressed and rejected by the
Court of Appeals for the Fifth and Seventh Circuits as well.
Conoco, Inc. v. Director, ONCP [Prewitt], 194 F.3d 684, 33 BRBS
187(CRT) (5th CGr. 1999); Anerican Gain Trimers, Inc. v. OACP,
181 F. 3d 810, 33 BRBS 71(CRT)(7th Cir. 1999); see also O Kelley v.
Dep't of the Arny/NAF, 34 BRBS 39 (2000); but see Brown v.
Jacksonvil | e Shipyards, Inc., 893 F.2d 294, 23 BRBS 22 (CRT)(11th
Cr. 1990) (affirmng the finding that the Section 20(a)
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presunption was not rebutted because no physician expressed an
opinion “ruling out the possibility” of a causal relationship
between the injury and the work).

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F.2d 478, 19 BRBS 6 (CRT) (5th Cr. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff'd sub nom
Gardner v. Director, OACP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). | f enpl oyer presents substantial evidence sufficient to
sever the connection between claimant's harm and his enpl oynment,
t he presunption no | onger controls, and the i ssue of causati on nust
be resolved on the whole body of proof. See, e.g., Leone v.
Seal and Term nal Corp., 19 BRBS 100 (1986).

The Board has held that credible conplaints of subjective
synptons and pain can be sufficient to establish the el enment of
physi cal harm necessary for a prim facie case for Section 20(a)
i nvocation. See Sylvester v. Bethlehem Steel Corp., 14 BRBS 234,
236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th G r. 1982).
Moreover, | may properly rely on Claimant's statenents to establish
that he/she experienced a work-related harm and as it 1is
undi sputed that a work accident occurred which could have caused
the harm the Section 20(a) presunption is invoked in this case.
See, e.g., Sinclair v. United Food and Commerci al Wrkers, 23 BRBS
148, 151 (1989). Moreover, Enployer's general contention that the
cl ear weight of the record evidence establishes rebuttal of the
pre-presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer. 33
US C 8§ 920. VWhat this requirenent neans is that the enployer
must offer evidence which conpletely rules out the connection
between the all eged event and the alleged harm In Caudill v. Sea
Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of law to rebut the presunption because the testinony did
not conpletely rule out the role of the enploynent injury in
contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s condition to non-work-rel ated
factors was nonet hel ess i nsufficient to rebut the presunpti on where
the expert equivocated sonewhat on causation elsewhere in his
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testinony). Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that claimant’s pul nonary probl ens are
consistent with cigarette snmoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remai ning 1%was in an
area far renoved fromthe claimnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
t he case and the issue of causation is determ ned by exam ning the
record “as a whol e”. Hol mes v. Universal Maritinme Services Corp.
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5'" Cir. 1968), cert. denied, 395 U.S. 920, 89 S. C. 1771
(1969). The Supreme Court held in 1994 that the “true doubt” rule
violated the Adm nistrative Procedure Act, the general statute
governing all admnistrative bodies. Drector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Geenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As neither party now disputes that the Section 20(a)
presunption is invoked, see Kelaita v. Triple A Machine Shop, 13
BRBS 326 (1981), the burden shifts to enployer to rebut the
presunption wth substantial evidence which establishes that
claimant’ s enploynment did not cause, contribute to, or aggravate
his condition. See Peterson v. Ceneral Dynam cs Corp., 25 BRBS 71
(1991), aff’'d sub nom Insurance Conpany of North Anerica v. U. S.
Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992),
cert. denied, 507 U.S. 909, 113 S. . 1264 (1993); (Obert v. John
T. Cark and Son of Maryland, 23 BRBS 157 (1990); Samv. Loffl and
Brothers Co., 19 BRBS 228 (1987). The unequivocal testinony of a
physician that no relationship exists between an injury and a
claimant’ s enploynent is sufficient to rebut the presunption. See
Kier v. Bethl ehem Steel Corp., 16 BRBS 128 (1984). If an enpl oyer
subm ts substantial countervailing evidence to sever the connection
between the injury and the enploynent, the Section 20(a)
presunption no | onger controls and the issue of causation nust be
resolved on the whole body of proof. Stevens v. Tacona
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Boat buil ding Co., 23 BRBS 191 (1990). This Adm nistrative Law
Judge, in weighing and evaluating all of the record evidence, may
pl ace greater weight on the opinions of the enployee’s treating
physi ci an as opposed to the opinion of an exam ning or consulting
physician. In this regard, see Pietrunti v. Drector, OACP, 119
F.3d 1035, 31 BRBS 84 (CRT)(2d GCr. 1997). See also Anpbs v.
Director, OANCP, 153 F.3d 1051 (9'" Cir. 1998), anended, 164 F.3d
480, 32 BRBS 144 (CRT) (9" Cir. 1999), cert. denied, 120 S. C. 40
(1999).

In the case sub judice, Claimnt alleges that the harmto his
bodily franme, i.e., his asbestosis and his chronic obstructive
pul monary di sease, resulted fromhis exposure to and i nhal ati on of
asbestos at the Enployer's shipyard. The Enpl oyer has not
i ntroduced substantial evidence severing the connection between
such harmand Caimant's maritinme enploynent. |In this regard, see
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989). Thus, d ai mant has
established a prinma facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

I njury

The term"injury” neans accidental injury or death arising out
of and in the course of enploynent, and such occupati onal disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C 8902(2); U S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, ONCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conmpany, 22 BRBS 376 (1989)
(Deci si on and Order on Remand); Johnson v. Ingalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction, 22 BRBS 148
(1989). Moreover, the enploynment-related injury need not be the
sole cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mrant sustains an
injury at work which is foll owed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
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unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M jangos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-rel ated condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

I n occupational disease cases, there is no "injury"” until the
accunul ated effects of the harnful substance manifest thensel ves
and claimant becones aware, or in the exercise of reasonable
diligence or by reason of nedical advice should becone have been
aware, of the relationship between the enpl oynent, the di sease and
the death or disability. Travelers Insurance Co. v. Cardillo, 225
F.2d 137 (2d G r. 1955), cert. denied, 350 U. S. 913 (1955). Thorud
v. Brady-Ham lton Stevedore Conpany, et al., 18 BRBS 232 (1987);
Ceisler v. Colunbia Asbestos, Inc., 14 BRBS 794 (1981). Nor does
the Act require that the injury be traceable to a definite tine.
The fact that claimant's i njury occurred gradual |y over a period of
tinme as a result of continuing exposure to conditions of enpl oynent
is no bar to a finding of an injury within the neaning of the Act.
Bath Iron Wirks Corp. v. Wite, 584 F.2d 569 (1st GCr. 1978).

Thi s cl osed record concl usively establishes, and | so find and
conclude, that Caimant’s daily exposure to asbestos and other
injurious pulnmonary stimuli and his frequent use of pneumatic
vi bratory tools have directly produced his asbestosis and his COPD
and his bilateral carpal tunnel syndrone, that the Enployer had
tinmely notice of such injuries, that the Enployer has authorized
certain nmedical treatnment for Caimant, has paid conpensation
benefits for those tinme periods reflected on JX 1, tinely
controverted his entitlenment to further benefits and that d ai nant
tinely filed for benefits once a di spute arose between the parties.
In fact, the only issue herein is the nature and extent of his
disability, an issue | shall now resolve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U. S
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Gr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. Anmerican Miutual |nsurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury my lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)
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Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
cl ai mant has established that he is unable to return to his forner
enpl oynment because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternative enploynent or realistic job
opportunities which claimnt is capable of perform ng and which he
could secure if he diligently tried. New Oleans (Gulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Cr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). Wiile daimnt generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his willingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th Gr. 1984), once suitable
alternative enploynent is shown. WIson v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

Mor eover, al though a clai mant rel ocates for personal reasons,
enpl oyer can still nmeet its burden of establishing suitable
alternate enmploynent if it shows that such jobs are available
wi thin the geographical area in which claimnt resided at the tine
of the injury. MCullough v. Marathon LeTour neau Conpany, 22 BRBS
359, 366 (1989); Di xon v. John J. McMul |l en and Associ ates, 19 BRBS
243 (1986); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).

Sections 8(a) and (b) and Total Disability

A worker entitled to permanent partial disability for an
injury arising under the schedule may be entitled to greater
conpensati on under Sections 8(a) and (b) by a show ng that he/she
is totally disabled. Potomac Electric Power Co. v. Director, 449
U S 268 (1980) (herein "Pepco"). Pepco, 449 U. S. at 277, n.17
Davenport v. Daytona Marine and Boat Wrks, 16 BRBS 1969, 199
(1984). However, unless the worker is totally disabled, he is
limted to the conpensation provided by the appropriate schedul e
provision. Wnston v. Ingalls Shipbuilding, Inc., 16 BRBS 168, 172
(1984).

Two separate schedul ed di sabilities nust be conpensated under
the schedules in the absence of a showng of a total disability,
and claimant is precluded from (1) establishing a greater | oss of
wage- earni ng capacity than the presuned by the Act or (2) receiving
conpensation benefits under Section 8(c)(21). Since d ai mant
suffered injuries to nore than one nenber covered by the schedul e,
he nmust be conpensated under the applicable portion of Sections
8(c)(1) - (20), with the awards runni ng consecutively. Pot omac
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Electric Power Co. v. Director, OANCP, 449 U. S. 268 (1980). I n
Brandt v. Avondal e Shipyards, Inc., 16 BRBS 120 (1984), the Board
held that claimant was entitled to two separate awards under the
schedule for his work-related injuries to his right knee and | eft
i ndex finger.

On the basis of the totality of this closed record, |I find and
concl ude that Cd ai mant has established he cannot return to any work
at the shipyard. The burden thus rests upon the Enployer to
denonstrate the existence of suitable alternate enploynent in the
ar ea. | f the Enployer does not carry this burden, Caimant is
entitled to a finding of total disability. Anerican Stevedores,
Inc. v. Sal zano, 538 F.2d 933 (2d Cr. 1976); Southern v. Farners
Export Conpany, 17 BRBS 64 (1985). In the case at bar, the
Enmpl oyer did submt evidence as to the availability of suitable
alternate enploynent. See Pilkington v. Sun Shipbuilding and Dry
Dock Conpany, 9 BRBS 473 (1978), aff'd on reconsideration after
remand, 14 BRBS 119 (1981). See al so Bunble Bee Seafoods v.
Director, OANCP, 629 F.2d 1327 (9th Cr. 1980). | therefore find
Claimant has a tenporary total disability from Novenber 27, 1998
t hrough June 22, 2001, as further discussed bel ow

Claimant's injury has becone pernmanent. A permanent
disability is one which has continued for a |lengthy period and is
of lasting or indefinite duration, as distinguished fromone in
whi ch recovery nerely awaits a normal healing period. CGener al
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208 (2d
Cr. 1977); Watson v. Qulf Stevedore Corp., 400 F.2d 649 (5th Gr.
1968), cert. denied, 394 U S 976 (1969); Seidel v. Ceneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditi onal approach for determ ni ng whether aninjury is permanent
or tenporary is to ascertain the date of "maxinmum nmnedi cal
i nprovenent." The determnation of when maxi num nedical
i nprovenent is reached so that claimant's disability may be said to
be permanent is primarily a question of fact based on nedical
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 (CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority, 21
BRBS 248 (1988); Wayland v. Mowore Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIlians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sonme future tinme. Meecke v. |1.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be "eternal or everlasting" to be permanent and
the possibility of a favorabl e change does not foreclose a finding
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of permanent disability. Exxon Corporation v. Wite, 617 F.2d 292
(5th CGr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th CGr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnments over a long period of tine, Meecke v. 1.S. O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there
is the possibility of favorable change from recommended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. Q@ilf Stevedore Corp., 400 F.2d 649 (5th Cr. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Walker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. GCeorge Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition. Watson v. Culf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi rum nedical i nprovenent.
Lozada v. Ceneral Dynamcs Corp., 903 F.2d 168, 23 BRBS 78 (CRI)
(2d Cr. 1990); Sinclair v. United Food & Commercial Wrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washi ngton Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).

A disability is considered permanent as of the date claimant’s
condi tion reaches maxi mum nmedi cal inprovenent or if the condition
has continued for a | engthy period and appears to be of lasting or
indefinite duration, as distinguished from one in which recovery

merely awaits a normal healing period. See Watson v. Culf
St evedore Corp., 400 F.2d 649 (5'" Cir. 1968), cert. denied. 394
US 976 (1969). |If a physician believes that further treatnent

shoul d be undertaken, then a possibility of inprovenent exists, and
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even if, in retrospect, the treatnent was unsuccessful, nmaxinmm
medi cal i nprovenent does not occur until the treatment is conplete.
Loui siana Ins. Quaranty Assn. v. Abbott, 40 F.3d 122, 29 BRBS
22(CRT) (5th Cir. 1994); Leech v. Service Engineering Co., 15 BRBS
18 (1982). |If surgery is anticipated, maxi mrummnedi cal i nprovenent
has not been reached. Kuhn v. Associ ated press, 16 BRBS 46 (1983).
I f surgery is not anticipated, or if the prognosis after surgery is
uncertain, the claimant’s condition may be permanent. Worthington
v. Newport News Shipbuilding & Dry Dock Co., 18 BRBS 200 (1986);
Wiite v. Exxon Corp., 9 BRBS 138 (1978), aff’'d nmem, 617 F.2d 292
(5" Gir. 1982).

On the basis of the totality of the record, | find and
concl ude that C ai mant has been permanently and partially disabled
fromJune 22, 2001, according to the parties’ stipulations. (JX 2)

Wth reference to Caimant’s residual work capacity, an
enpl oyer can establish suitable alternate enpl oynent by of fering an
injured enployee a light duty job which is tailored to the
enpl oyee's physical limtations, so long as the job is necessary
and claimant is capable of performng such work. \Walker v. Sun
Shi pbuilding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shipbuilding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mant nust cooperate with the enployer's re-enploynent efforts
and i f enpl oyer establishes the availability of suitable alternate
job opportunities, the Admnistrative Law Judge nust consider
claimant's wllingness to work. Trans-State Dredging v. Benefits
Revi ew Board, U.S. Departnent of Labor and Tarner, 731 F.2d 199
(4th Cr. 1984); Roger's Terminal & Shipping Corp. v. Director,
ONCP, 784 F.2d 687 (5th Gr. 1986). An enployee is not entitled to
total disability benefits nerely because he does not |i ke or desire
the alternate job. Villasenor v. Marine Mintenance |Industries,
I nc., 17 BRBS 99, 102 (1985), Decision and Order on
Reconsi deration, 17 BRBS 160 (1985).

An award for permanent partial disability in a claim not
covered by the schedule is based on the difference between
claimant's pre-injury average weekly wage and hi s post-injury wage-
earning capacity. 33 U S.C. 8908(c)(21)(h); Ri chardson v. General
Dynam cs Corp., 23 BRBS (1990); Cook v. Seattle Stevedoring Co., 21
BRBS 4, 6 (1988). If a claimant cannot return to his usual
enpl oynent as a result of his injury but secures other enpl oynent,
the wages which the new job would have paid at the tine of
claimant's injury are conpared to the wages clai mant was actual ly
earning pre-injury to determne if claimant has suffered a | oss of
wage- earni ng capacity. Cook, supra. Subsections 8(c)(21) and 8(h)
require that wages earned post-injury be adjusted to the wage
| evels which the job paid at tinme of injury. See Wal ker .
Washi ngton Metropolitan Area Transit Authority, 793 F.2d 319, 18
BRBS 100 (CRT) (D.C. Gr. 1986); Bethard v. Sun Shipbuilding & Dry
Dock Co., 12 BRBS 691, 695 (1980).
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It is now well-settled that the proper conparison for
determning a | oss of wage-earning capacity is between the wages
claimant received in his usual enploynent pre-injury and the wages
claimant's post-injury job paid at the tinme of his/her injury.
Ri chardson, supra; Cook, supra.

The parties herein now have the benefit of a nost significant
opi nion rendered by the First Crcuit Court of Appeals in affirmng
a matter over which this Admnistrative Law Judge presided. In
White v. Bath Iron Works Corp., 812 F.2d 33 (1st G r. 1987), Seni or
Circuit Court Judge Bailey Aldrich framed the issue as foll ows:
"the question is how nuch claimant should be reinbursed for this
| oss (of wage-earning capacity), it being conmmon ground that it
shoul d be a fixed anmount, not to vary fromnonth to nonth to foll ow
current discrepancies.” Wite, supra, at 34.

Senior Circuit Judge Aldrich rejected outright the enpl oyer's
argunent that the Admnistrative Law Judge "nust conpare an
enpl oyee's post-injury actual earnings to the average weekly wage
of the enployee's tinme of injury" as that thesis is not sanctioned
by Section 8(h).

Thus, it isthe lawin the First Crcuit that the post-injury
wages nust first be adjusted for inflation and then conpared to the
enpl oyee' s average weekly wage at the tinme of his injury. That is
exactly what Section 8(h) provides in its literal |anguage.

VWiile there is no obligation on the part of the Enployer to
rehire Caimant and provide suitable alternate enploynent, see,
e.g., Trans-State Dredging v. Benefits Review Board, 731 F.2d 199
(4th Cr. 1984), rev'g and rem on other grounds Tarner v. Trans-
State Dredging, 13 BRBS 53 (1980), the fact renmains that had such
wor k been made available to Caimant years ago, w thout a salary
reduction, perhaps this claim mght have been put to rest,
especially after the Benefits Review Board has spoken herein and
the First Crcuit Court of Appeals, in Wite, supra.

The law in this area is very clear and if an enployee is
offered a job at his pre-injury wages as part of his enployer's
rehabilitation program this Adm nistrative Law Judge can find t hat
there is no lost wage-earning capacity and that the enployee
therefore is not disabled. Swain v. Bath Iron Wrks Corporation,
17 BRBS 145, 147 (1985); Darcell v. FMC Corporation, Mrine and
Rai | Equi pnent Division, 14 BRBS 294, 197 (1981). However, | am
al so cogni zant of case | aw which holds that the enpl oyer need not
rehire the enployee, New Oleans (Gulfw de) Stevedores, Inc. V.
Turner, 661 F.2d 1031, 1043 (5th Cr. 1981), and that the enpl oyer
is not required to act as an enploynment agency. Royce v. Elrich
Construction Co., 17 BRBS 157 (1985).

Claimant, in support of his position that he is totally
di sabled for all types of work, has offered the February 4, 2002
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Vocati onal Rehabilitation Evaluation of Carl Barchi, MEd., CDM,
a Vocational Specialist, and M. Barchi reports s follows in his
eval uation (CX 2):

Claimant: WIIliam Tal ar Enpl oyer: Electric Boat
Town: Oakdale, CT Referred by: Attorney Nathan Shaf ner
Current Age: 57 Carrier: Self Insured

Occupation: Sheet Metal Worker Carrier File: 187688
Di agnoses: Left knee/Back/Hands Date of Injury: 6-17-98

Background I nformation

| met with M. Talar for about 1 % hours on January 30, 2001, and
| reviewed his entire file prior to comng to the conclusion at the
end of this report.

M. Talar, currently 57 years of age, sustained bilateral pleural
pl ague di sease in the course of his 34-year enploynent at Electric
Boat as a sheet netal worker (DOT # 804.281-010). He has not
worked in any capacity since 1998, when he was performng
shipfitting work for the insured. He has been referred for a
vocati onal assessnent to determ ne current enployability.

While M. Talar was cooperative and am able during nmy nmeeting with
him | found his vocational presentation skills to be deficient in
terms of his interview behavior. He appear quite tense and
frustrated. He is totally preoccupied with his nmany physica
i ssues and synptons and tal ks incessantly about them Qher than
his work at EB, he has never worked in any other capacity
t hroughout his working live. Froma vocational point of view, he
is not a good or even viable candidate for conpetitive job
pl acenent .

Personal | nformation

M. Talar is 59" tall, weight (is) 215 pounds and i s ri ght handed.
He has been married to Brenda Tal ar and they have three children.
A daughter, Kris, age 26, lives at hone. They live in their own
home in Cakdale, CT where M. Talar was raised.

Educati onal and Vocational |Infornmation

M. Tal ar earned a hi gh school diploma in 1969 t hrough a hone study
course. He has no other formal education or vocational training.

Hi s vocational history is uneventful. He was hired by EB as a
sheet netal worker in 1962 and has served in that skilled, nmedium
duty work capacity since that tine. He has not held supervisory
positions. Hi s highest earnings ever (were) about $40, 000/year -
at EB, where he indicates he was sel domphysically able to perform
overtime work due to his physical problens. From 1967 to 1968 and
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from 1971 to 1972, he worked for a short tinme as a truck driver,
roofer, and carpenter’s helper. Since these latter positions are
nmore than fifteen years ago, they are not considered relevant in
terms of any current transferable skills he may have.

Medi cal / Functi onal Capacities Information

Dani el Gerardi, MD, re-exam ned M. Talar on behalf of the insured
on January 31, 2001. His primary di agnoses were bilateral pleural
pl ague disease wth evidence for calcification and rounded
atelectasis, atopic disease and mld airflow obstruction and
obstructive sl eep apnea. Dr. Gerardi concluded that M. Tal ar was
“capabl e of |ight work.”

M. Talar enunerated for ne a number of other work and non-work-
rel ated nedical issues that translate into a nunber of functiona
l[imtations. He has the follow ng additional conditions, all of
whi ch are docunented in the file:

Shortness of breath (Thisis related to the above-noted condition.)
Bil ateral hearing | oss (6%

Ri ght eye enucl eation

Limted neck ROM (10%

U cerative colitis (He needs to use the bathroom4/5 ti mes per day.
Aggravated by normal job stress.)

Bil ateral carpal tunnel syndrone (The left is reportedly worse.)
Sl eep apnea (He needs to nap 3/5 tinmes per day.)
Transferable Skills Anal ysis

A TSA was perfornmed, using M. Talar’s vocational history and the
restrictions inmposed by Dr. GCerardi. Using a DOT-based, TSA
software program | found no suitable, alternative (transferable)
jobs for M. Green to consider.

To suggest - as a Labor Market Survey in the file suggests - that
M. Talar has transferable skills that enable himto function as a
security qguard, dispatcher, custonmer service representative or
cashier is inaccurate at best. |In fact he has no proven skills in
any of these occupations because he has never worked in any of
t hem H s sheet nmetal skills are not directly transferable to
security and/or custonmer service-type jobs. He has a list of jobs
he applied for during January, 2001 but to date has been
unsuccessful even in procuring an initial interview

Concl usi on
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M. Talar, age 57, has perfornmed only strenuous, nedi umduty sheet
met al work throughout his occupational life. He has been |limted
to lifting no nore than 20 pounds (light duty), and he cannot be
exposed to any wunclean or otherwise unhealthy atnospheric
conditions. As such, he cannot perform his previous medi um worKk,
and a TSA analysis was unable to generate feasible, alternative
occupations - given the severe physical restrictions i nposed as per
file docunentation. M. Talar has not had any vocational
rehabilitation services from the OAMCP Program in Boston. Hi s
i nterpersonal presentation style is seriously conprom sed by his
preoccupation with his nunerous nmedi cal conditions, by his observed
nervousness and by being overly tal kative. A Labor Market Survey
in the file opines he can perform security guard, dispatcher,
custoner service and cashi er work; however, he has not been able to
secure any of the jobs listed on the LMs. Hi s |lack of success in
job placenent should not seem surprising since he has no
mar ket abl e, transferable skills - given his very limted job
history and his exceptional nunber of vocationally-limting
physi cal probl ens.

Finally, | propose that M. Talar is neither marketable nor
“pl aceabl e” in the conpetitive | abor market. Vocationally, | think
hi s chances for rehabilitation (are) currently poor to nil and w ||
remain so into the foreseeable future.

On the other hand, the Enployer relies on the March 16, 2001
and April 15, 2002 Labor Market Survey of Jennifer Vanderl eeden in
an attenpt to show that Cdaimant is not totally disabled
notwi thstanding his nmultiple problens, ironically, provide the
basis for the Section 8(f) application.

Ms. Vanderleeden, in her first report (RX 6), opines that
Cl ai mant has the residual work capacity and transferable skills to
perform light duty and sedentary work as a security guard,
di spat cher, custoner service representative, cashier, assenbl er and
front desk clerk and she concluded as follows at page 7 of her
report:

SUMVARY:

Rates as Nunmber of
Jobs Current Rates of 1998 Openi ngs
Security Quards $6.50 per hour to $15.00 per hour M ni rum wage 7
Di spat cher $10. 00 per hour to $12.00 per hour $10.00 per hour 2
Cust omer Service Rep. $8. 00 per hour N A 2
Cashi er $8. 00 per hour N A 2
Assenbl er $8. 00 per hour to $9.00 per hour $7. 00 per hour 4
| nspect or $10. 00 per hour $8. 00 per hour 1
Front Desk Cerk $8. 00 per hour to $9.00 per hour $6 to $7.00 per hour 2
CONCLUSI ONS:

There were 20 openings found in the occupati ons cat egories provided
above that are appropriate for M. Talar based upon his
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transferable skills and all of the physical restrictions provided
by the nedical reports provided. Hourly rates were found to be
bet ween $8. 00 per hour to $15.00 per hour. Wages reported by the
respondent enployers from 1998 were found to be between $5. 15 per
hour to $8.00 per hour. Wth the above |isted openi ngs, an earning
capacity is established for M. Talar.

I n her updated survey (RX 10), Ms. Vanderl| eeden reiterated her
opinions that Caimant could performalternate work as a security
guard, dispatcher, front desk clerk, receptionist and host and she
concl uded as follows on page 10:

CONCLUSI ON:

There were 17 openings found in the occupations categories that
appear to be appropriate for M. Tal ar based upon his transferable
skills and all of the physical capabilities provided by the nedi cal
reports in the file. Hourly rates were found to be between $8. 00
per hour and $10.00 per hour. \Wages reported by the respondent
enpl oyers from 1998 were found to be between $5.15 per hour and
$8. 00 per hour. Wth the above listed openings, an earning
capacity is established for M. Talar.

As indicated above, the Enployer has offered Labor WMarket
Surveys (RX 6 and RX 10) in an attenpt to show the availability of
work for Claimant at various jobs. | do accept the results of that
t hor ough survey whi ch consi sted of the counsel or nmaki ng a nunber of
t el ephone calls to prospective enpl oyers.

It is well-settled that this Enployer nust show the
availability of actual, not theoretical, enploynment opportunities
by identifying specific jobs available for Cdaimant in close
proximty to the place of injury. Royce v. Erich Construction Co.,
17 BRBS 157 (1985). For the job opportunities to be realistic, the
Enpl oyer nust establish their precise nature and terns, Reich v.
Tracor Marine, Inc., 16 BRBS 272 (1984), and the pay scales for the
alternate jobs. Moore v. Newport News Shi pbuilding & Dry Dock Co.,
7 BRBS 1024 (1978). Wiile this Admnistrative Law Judge may rely
on the testinmony of a vocational counselor that specific job
openings exist to establish the existence of suitable jobs,
Southern v. Farners Export Co., 17 BRBS 64 (1985), enployer's
counsel nust identify specific available jobs; generalized | abor
mar ket surveys are not enough. Kimel v. Sun Shipbuilding & Dry
Dock Co., 14 BRBS 412 (1981).

The Labor Market Survey and the addendum (RX 6 and RX 10) can
be relied upon by this Adm nistrative Law Judge because there is
conpl ete i nformati on about the specific nature of the duties of the
jobs that Ms. Vanderl eeden identifies, which jobs are wthin the
doctor's physical restrictions.
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In view of the foregoing, | accept and credit the results of

the Labor Market Surveys because | conclude that those jobs
constitute, as a matter of fact or law, suitable alternative
enpl oynent or realistic job opportunities. In this regard, see

Armand v. Anerican Mrine Corporation, 21 BRBS 305, 311, 312
(1988); Horton v. GCeneral Dynamcs Corp., 20 BRBS 99 (1987).
Armand and Horton are significant pronouncenents by the Board on
this inportant issue.

The parties have now sti pul ated, and the Labor Market Surveys,
that Caimant is partially disabled and that, on and after June 23,
2001, he is entitled to weekly permanent partial disability
benefits at the rate of $325.00, pursuant to Section 8(c)(21) of
t he Act.

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynam cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp., 8
BRBS 515 (1978). dCdaimant is also entitled to reinbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. G r. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that cl ai mant obtain enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. |Ingalls Shipbuilding
Division, Litton Systens, Inc., 15 BRBS 299 (1983); Beynum v.
Washi ngton Metropolitan Area Transit Authority, 14 BRBS 956 (1982).
However, where a claimant has been refused treatnent by the
enpl oyer, he need only establish that the treatnent he subsequently
procures on his own initiative was necessary in order to be
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entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determnation that Claimant is fully
recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wl ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al necessary
medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
Director, OANCP, 784 F.2d 687 (5th Cr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BRBS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover nedica
costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989); Wnston v. Ingalls
Shi pbui I di ng, 16 BRBS 168 (1984); Jackson v. Ingalls Shipbuilding,
15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
conclude that C ai mant has shown good cause, pursuant to Section
7(d). dainmnt advised the Enployer of his work-related injury in
a tinely manner and requested appropriate nedical care and
treatment. However, the Enpl oyer did not accept the claimand did
not authorize such nedical care. Thus, any failure by Caimant to
file timely the physician's report is excused for good cause as a
futile act and in the interests of justice as the Enpl oyer refused
to accept the claim Accordingly, the Enpl oyer shall pay for, and
aut hori ze, reasonable and necessary nedical care and treatnent
relating to his lung condition, comrenci ng on Novenber 27, 1998.

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer has accepted the claim provided the necessary nedica
care and treatnent and voluntarily paid conpensation benefits to
Claimant for certain periods of time and tinely controverted his
entitlement to further benefits. Ranbs v. Universal Dredging
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Cor poration, 15 BRBS 140, 145 (1982); Garner v. Ain Corp., 11 BRBS
502, 506 (1979).

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elenents of
that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's permanent total or
partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); Director, OACP v. Luccitelli, 964 F.2d 1303,
26 BRBS 1 (CRT) (2d Cr. 1992), rev'g Luccitelli v. General
Dynam cs Corp., 25 BRBS 30 (1991); D rector, OANCP v. Ceneral
Dynam cs Corp., 982 F.2d 790 (2d Cr. 1992); FMC Corporation v.
Director, OANCP, 886 F.2d 1185, 23 BRBS 1 (CRT) (9th Cr. 1989);
Director, ONCP v. Cargill, Inc., 709 F.2d 616 (9th Cr. 1983);
Director, OMCP v. Newport News & Shipbuilding & Dry Dock Co., 676
F.2d 110 (4th GCr. 1982); Director, OANCP v. Sun Shipbuilding & Dry
Dock Co., 600 F.2d 440 (3rd Gr. 1979); C & P Tel ephone v.
Director, ONCP, 564 F.2d 503 (D.C. Cr. 1977); Equitabl e Equi pnent
Co. v. Hardy, 558 F.2d 1192 (5th Cr. 1977); Shaw v. Todd Pacific
Shi pyards, 23 BRBS 96 (1989); Dugan v. Todd Shi pyards, 22 BRBS 42
(1989); MDuffie v. Eller and Co., 10 BRBS 685 (1979); Reed v.
Lockheed Shi pbui |l di ng & Construction Co., 8 BRBS 399 (1978); Nobl es
v. Children's Hospital, 8 BRBS 13 (1978). The provisions of
Section 8(f) are to be liberally construed. See Director v. Todd
Shi pyard Corporation, 625 F.2d 317 (9th Cr. 1980). The benefit of
Section 8(f) is not denied an enployer sinply because the new
injury merely aggravates an existing disability rather than
creating a separate disability wunrelated to the existing
disability. Director, ONCP v. General Dynamcs Corp., 705 F.2d
562, 15 BRBS 30 (CRT) (1st G r. 1983); Kooley v. Marine Industries
Nort hwest, 22 BRBS 142, 147 (1989); Benoit v. General Dynam cs
Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
exi sting condition. Instead, "the key to the issue is the
avai lability to the enployer of know edge of the pre-existing
condi tion, not necessarily the enpl oyer's actual know edge of it."
Di | lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Wshington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
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Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cr. 1983). Delinski v. Brandt Airflex Corp., 9
BRBS 206 (1978). Moreover, there must be information avail able
which alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th Cr. 1989); Arnstrong v. Ceneral Dynam cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance | ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shi pbui |l di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable" from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nent. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
economcal ly disabling. Director, OANCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Cr. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & Gulf Stevedores v. Director, OACP,
542 F. 2D 602 (3d GCr. 1976).

An x-ray showi ng pleural thickening, followed by continued
exposure to the injurious stinmuli, establishes a pre-existing
per manent parti al disability. Toppi ng V. Newpor t News
Shi pbui I di ng, 16 BRBS 40 (1983); Miusgrove v. WIlliam E Canpbel
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OANCP (Bergeron) v. GCeneral Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT)(2d Gr. 1992); Luccitelli .
General Dynamcs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Gr.
1992); CNA I nsurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202
(CRT) (1st Cir. 1991) In addressing the contribution elenent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit, in whose jurisdiction the instant case arises, has
specifically stated that the enpl oyer's burden of establishing that
a claimant's subsequent injury alone would not have cause
claimant's permanent total disability is not satisfied nerely by
showi ng that the pre-existing condition nmade the disability worse
than it would have been with only the subsequent injury. See
Director, ONMCP v. General Dynam cs Corp. (Bergeron), supra.

Section 8(f) relief has now been wi t hdrawn as an i ssue herein.
(JIX 2)
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Attorney's Fee

Claimant’s attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Enployer as a
self-insurer. Claimant’s prior attorney filed a fee application on
Septenber 6, 2002 (CX 31), concerning services rendered and costs
incurred in representing C ai mant between January 3, 2002 and June
30, 2002. Attorney Carolyn P. Kelly seeks a fee of $9,038.64
(i ncluding expenses) based on 39.50 hours of attorney tine at
$200. 00 per hour and 6.50 hours of paralegal tine at $55.00 per
hour .

The Enpl oyer has al so agreed to pay to the law firm of Enbry
and Neusner an attorney’s fee of $2,000.00 representing ten (10)
hours of |egal services at $200.00 per hour. (JX 2)

I n accordance with established practice, I will consider only
t hose services rendered and costs incurred after July 25, 2001, the
date of the informal conference. Services rendered prior to this
date should be submtted to the District Drector for her
consi derati on.

In light of the nature and extent of the excellent |ega
services rendered to Claimant by his attorneys, the anmount of
conpensati on obtained for C aimant and the Enpl oyer's coments on
the requested fee, | find a legal fee of $9,396.14 (including
expenses of $1,138.64) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C. F. R §702.132,
and is hereby approved. The expenses are approved as reasonabl e
and necessary litigation expenses. M approval of the hourly rates
islimted to the factual situation herein.

ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District Director.

It is therefore ORDERED t hat:

1. The Enpl oyer as a self-insurer shall pay to the C ai mant
conpensation for his tenporary total disability from Novenber 27,
1998 through June 22, 2001, based upon an average weekly wage of
$676. 33, such conpensation to be conputed in accordance wth
Section 8(b) of the Act.

2. Comrenci ng on January 31, 2001, the Enpl oyer shall pay to
the d aimant conpensation benefits for his permanent partial
disability, plus the applicable annual adjustnents provided in
Section 10 of the Act, as the weekly rate of $325.00, such
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conpensation to be conputed in accordance with Section 8(c)(21) of
the Act, and such benefits shall continue until further ORDER of
this Court.

3. The Enpl oyer shall receive credit for all amunts of
conpensation previously paid to the Claimant as a result of his
Novenber 25, 1998 injury.

4. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnent as the Caimant's work-
related | ung condition referenced herein may require, commenci ng on
Novenber 27, 1998, subject to the provisions of Section 7 of the
Act .

5. The Enpl oyer shall pay to Cainmant's attorney, the |aw
firmof Enmbry and Neusner, the sumof $2,000.00 as a reasonabl e fee
for representing C ai mant herein before the COfice of
Adm ni strative Law Judges.

6. The Enpl oyer shall also pay to Attorney Carolyn P. Kelly
a reasonable legal fee of $9,6396.14, including expenses, for
representing Cai mant between January 3, 2002 and June 20, 2002.

7. By agreenment of the parties, if Caimnt devel ops |ung
cancer in the future, it wll be considered a new injury and
El ectric Boat Corporation retains the right to challenge liability
and causation of Claimant’s lung cancer to his maritinme enpl oynent
at the Enpl oyer’s shipyard.

DAVID W DI NARD
District Chief Judge

Bost on, Massachusetts
DVD: j |
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